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SUBJECT: Qui dance On Enforcenent of Prevention of S gnificant
Deterioration Requirenents Under the dean Air Act

FROM M chael S. Alushin (S gnature)
Associ ate Enforcenent Counsel for Ar

Edward E. Reich, D rector (S gnature)
Stationary Source Conpliance D vision

TQO Regi onal Counsel s
Regions |-X

D rectors, Ar Managenent D visions
Regions I, Vand I X

Drectors, Ar and Waste Managenent D vi sions
Regions I1-1V, VI-MI1, and X

Thi s gui dance di scusses enforcenment of Part Cof Title I of the
Aean Air Act, dealing with the prevention of significant
deterioration (PSD of the anbient air quality. The gui dance
expl ains the use of Section 167 of the Aean Air Act as an

enf orcenent tool and provides assistance in choosi ng between 8167
and the alternatives avail able for enforcing agai nst PSD
violations. Violations of Part C include construction or
operation of a PSD source (as defined under the Act and the PSD
regul ations) without a permt, construction or operation with an
invalid permt, and construction or operation in a nanner not
consistent with a validly issued permt.

VW believe that 8167 of the Act provides EPA with a significant
enf orcenent nechanismin addition to 8113, the Agency's nain
enforcenent tool, but it does not preclude resort to any renedi es
avai | abl e under 88113 or 120. Section 167 shoul d be used in
situations where a source is constructing or operating w thout a
valid permt or inviolation of a valid permt and EPA's main
interest is a quick inposition of injunctive relief to stop the
violation. Wiere tinme is not of the essence and/or the Agency

wi shes to collect penalties in addition to exacting injunctive
relief, 88113 or 120 provide nore appropriate renedies.

Thus, dependi ng upon the circunstances of a particul ar case, EPA
may conmence one or nore of the follow ng actions against a



source that is in violation of PSD requirenents:

(a) Issue an order or seek injunctive relief under 8167 to
prevent the source fromconstructing or operating in
viol ation of the PSD requirenents;

(b) Issue an order to conply under 8113(a);

(c) Seek civil renedies under 8113(b);

(d) Seek crininal penalties under 8113(c);

(e) Assess and col |l ect nonconpliance penal ties under 8120.
l. Anal ysis of Section 167
Section 167 of the dean Air Act provides:

The Admnistrator shall; and a State nay, take such neasures,

i ncludi ng i ssuance of an order, or seeking injunctive relief, as
necessary to prevent the construction of a major emtting
facility which does not conformto the requirenments of this part,
or which is proposed to be constructed in any area included in
the list promul gated pursuant to paragraph (1)(D or (E) of
subsection (d) of Section 107 of this Act and which is not
subject to an inplenentati on plan which nmeets the requirenents of
this part.

42 U 'S.C. §7477(1978)

Dependi ng upon whet her or not EPA has approved a State's Part C
(PSD) State Inplenmentation Plan (SIP) provisions under Section
110(a)(2) of the dean Air Act or delegated the PSD programto
the State, Section 167 creates two separate and distinct
enforcenent obligations for EPA This is consistent with EPA' s
policy of allowing the States prinmacy where they have the main
responsibility for a program In those States that have not been
del egated the PSD programor do not have approved SIP PSD
provisions as required by 8161 (PSD requirenents for Sl Ps), EPA
has the authority to regulate the construction to all najor
emtting sources that are subject to PSD review under the Act.
Any person wi shing to construct such a source in one of those
States will be required by 8165 (preconstruction requirenents) to
obtain a PSD permt fromEPA |If the proposed source would

viol ate the provisions of the PSD regul ati ons, EPA nust deny the
permt. |If EPA issues a permt, the Agency wll be responsible
for initiating appropriate proceedi ngs shoul d the source
subsequently violate any permt provisions. Likew se, the Agency
is responsi ble for taking enforcenent action agai nst a source
whi ch commences construction wi thout first obtaining a PSD



permt.

Once its PSD SIP provisions have been approved or del egat ed,
pursuant to 8110(a)(2) and 40 CFR 51.24, the State, rather than
EPA, assunes prinmary responsibility for admnistering the PSD
program The Agency does not conpletely relinquish its
obligations, however. Rather, it assumes an oversight function.
PSD permts issued by the State remain federally enforceable. 40
CFR 8852.02(d), 52.21(r), and 52.23. If the State takes
appropriate enforcenent action, it is unnecessary for EPAto
initiate enforcenment proceedings. If the State fails to take
appropriate action, however, Section 167 provides that EPA nust
t ake neasures adequate to prevent the construction of the
nonconpl yi ng source. EPA can take such action at any tine the
Agency deens it necessary. The Agency is not forestalled by any
action initiated by the State fromsi mul taneously or subsequently
taki ng action agai nst a source that already had comrenced
construction or operation. Thus, EPA retains PSD enforcenent
authority and, where appropriate, is expected to initiate PSD
enf or cenent proceedi ngs both before and after the PSD SIP

revi sions have been approved. !

Additional ly, 8167 requires EPA to take action directly against a
source found being constructed or operating pursuant to a PSD
permt that conflicts with the requirenents of the dean Ar Act,
i npl enenti ng regul ati ons, or approved SIP requirenents. This
provision gives the Admnistrator authority simlar to that
possessed under 8113(a)(5) and (b)(5) to prevent illega
construction or operation of new sources in nonattai nment areas.

Under Del egati on Nunber 7-38, the Adm nistrator has del egat ed
authority to issue 8167 admnistrative orders to the Regi onal
Adm nistrators and to the Assistant Admnistrator for Air and
Radi ati on. The Regional Admnistrators will, in nost instances,
be the parties to i ssue 8167 orders and, pursuant to Del egation
No 7-38, nust consult with the Associ ate Enforcenent Counsel for
Air and the Drector of the Stationary Source Conpliance D vision
bef ore issuing such orders. The Assistant Admnistrator for Ar
and Radi ation may issue 8167 orders in mnulti-Regional cases or
cases of national significance. In addition, the Assistant

Adm nistrator for Air and Radiation nmust consult with the

Associ ate Enforcenent Counsel for Air and nust notify any
affected Regional Admnistrators or their designees before

I ssui ng such orders.

1. Enforcenent Actions Under 8167 and 8113(b)

A Construction Wthout a PSD Permit Constructi on Not
Consistent with a Validly |Issued Permt



1. Pre- Qperati on Renedi es

Section 167 will provide a particularly effective enforcenent

tool against an owner or operator that has commenced construction
w t hout having obtained a PSD permt or is constructing in a
manner not consistent with a validly issued permt. In this
situation, EPA should take action to halt construction of the
source imredi ately. This may be acconplished nost quickly under
8167 by neans of an admnistrative order or by obtaining
judicially-inposed injunctive relief.

When using 8167, EPA should nornally first issue an

adm ni strative order. The Agency should then file a civil action
if aviolating source does not inmmediately conply with the order
| n cases where EPA has good reason to believe that the order
woul d not be obeyed, however, we should file a civil action for
injunctive relief imediately, wthout first issuing an order.

I n appropriate instances, EPA may issue an order or file a
conpl ai nt under 8167 while proceedi ng concurrently, through 88113
or 120 actions to collect civil and/or nonconpliance penalties.
Section 167 gives the Admnistrator the authority to take

i mredi ate action w thout being constricted by the procedural
l[imtations set forth in 8113. In all cases where possi bl e,
however, EPA shoul d i ssue the source a notice of violation
(NOV),with a copy being sent to the appropriate state agency. The
NOV does not have to be issued concurrently with a 8167 order,

but the 8167 order should be foll owed up as soon as practi cal
with the NOV. This notice should explain the full range of
possi bl e EPA enforcenent actions. Even if circunstances require a
8167 court filing before meeting NOV procedural requirenents,
pronpt issuance of the NOV will allow EPA to take action under
8113 at a later date if the Agency decides to do so.

In many instances, EPA | earns that a source is constructing

wi thout a PSD permt or in violation of a validly issued permt
early enough in the source's construction schedule to allowthe
agency tinme to act solely under 8113. In these cases, the Agency
may choose to commence a civil action under 8113 for injunctive
relief and/or nonetary penalties instead of acting under 8167
where renedies are limted to injunctive relief.

AGvil penalties are avail abl e agai nst a source for violations
prior to the tine it has commenced operation. Cne type of case
occurs when a source is being constructed in violation of the
terns of its PSD permt. For exanple, if the owner delays in
meeting a schedule to install control equipnment or seeks to
install equipnent that will not nmeet the emssion limts in the
PSD permt, the Agency should take action to require the
necessary injunctive relief and to recover nonetary penal ties.



Penalties are appropriate even if no pollutants actually have
been emtted because the PSD permt is issued pursuant to the
SIP, and thus a requirenent of the SIP has been viol ated. EPA
shoul d seek penalties for each day that the source is in
violation of PSD permt requirenents, comrencing on the date on
whi ch the source began to install the non-conformng equipnent,
or August 7, 1977, whichever is later, and continuing until the
source satisfies the conpliance schedul e specified in a judgment
or in a consent decree. 2

Anot her type of case arises when a source is being constructed
wthout a permt. Here, also, injunctive relief and penalties are
appropriate. The penalty period begins with the date that
construction began. "Construction” for the-purpose of this
determnation is defined as activity beyond that permtted under
the policy enunciated in the Decenber 18, 1978 nenorandum from Ed
Reich to the Regional Ofices entitled, "Interpretati on of
"Constructed as it Applies to Activities Undertaken Prior to

| ssuance of a PSD Permt." (Copy attached as Appendix I1.) The
penal ty period ends when the permt is granted or is schedul ed by
EPA to be granted. Even if the Source is put on a conpliance
schedul e in a consent decree before then it should not be all owed
to enjoy the economc advantage of its violation of PSD

requi renents.

It is inportant to note that even if construction is halted, the
violation continues. Naturally, though, priority should be

given to cases where injunctive action is required. Equally
important, the Agency shoul d not del ay issuance of PSD permts
for sources of which illegal construction has begun. In such a
case, the penalty period is dependent on the speed of EPA s own
action. For this reason, the Permt Penalty Policy states that
the Agency may consider mtigation of the calculated civil
penalty if a source ceases construction within a reasonable timne
after being notified of the violation and does not resune
construction until a valid permt is issued.

2. Post-Qperation Renedies

Avil actions under 8113(b) will constitute the primary

enf or cenent nechani sm agai nst sources that have al ready commenced
operation without obtaining a PSD permt. However, in cases where
expedition is necessary, orders issued pursuant to 8167 are
avai | abl e to achi eve i mredi ate cessation of operation. They
shoul d only be used for operating sources which have failed to
get a permt or are conmtting a violation so egregious that they
must be shut down i medi ately (e.g., failure to install the
control equipnent or start-up prior to installation of control
equi pnment or where operation causes an increnent to be exceeded).
Even in these instances, the action under 8167 shoul d be



acconpani ed by a 8113 action to collect penalties.

When using 8167, EPA should nornally first issue an

adm ni strative order. The Agency should then file a civil action
if aviolating source does not inmmediately conply with the order
| n cases where EPA has good reason to believe that the order
woul d not be obeyed, however, we should file a civil action for
injunctive relief imediately, wthout first issuing an order.

V¢ believe that a PSD source which is not known to be in
violation can be granted up to 180 days after start-up in which
to denonstrate conpliance with applicable emssions |imtations.
This provides an opportunity for the owner or operator to nake
necessary nodifications or correct mnor equiprent defects that
are not apparent prior to start-up. The expectation is that the
source will be in conpliance as soon as possible, and the
decision as to how nuch tine is necessary for fine tuning is to
be nade on a case by case basis. The period of 180 days is

anal ogous to the tine allowed a source to denonstrate conpliance
after startup under the New Source Performance Standard

regul ations, 40 CFR 860.8.) During the 180-day period, a source
shoul d be required, to the extent practicable, to naintain and
operate the source including the associated air pollution
control equipnent in a manner consistent with good air pollution
control practice.

B. Construction Wth an Invalid Permt

EPA wi Il also be able to utilize the provisions of 8167 to
prevent a source fromconstructing with a State-issued permt
that EPA feels is invalid. There are basically two types of
situations involving construction with an invalid permt. In the
noat common situation, the Source can be expected to obtain a
valid permt quickly. In other circunstances, however, it cannot
be expected that a valid permt can issue soon. Before deciding
on a course of action to be taken with a source constructing
pursuant to an invalid permt, an EPA Regional Ofice needs to
make a probability assessnment as to the |ikelihood that a source
will be able to obtain a valid permt quickly. For tine purposes
of allow ng construction pursuant to an invalid permt, the
period of thirty (30) days (the period anal ogous to that allowed
under a Section 113(a) order) should be considered to be
"quickly."

In the situation here EPA believes a valid permt wll issue

qui ckly, the procedures to follow should be simlar to those
used under 8113(a)(5) to prevent the construction of new sources
in nonattai nnment areas. Sources shoul d be issued an order,
specifying precisely the nature of the defect in the permt, and
given 30 days in which to obtain a valid permt while they



proceed wi th construction. |ssuance of an i mmedi ate cease
construction order, while available, usually would be an
unnecessary sanction. A source that has obtained a PSD permt,
even though invalid, has presunably undergone sone
preconstruction review. Mreover, since it is the State, rather
than the source itself, that is primarily at fault, inmediate
sanctions mght be inappropriate.

In sonme situations, however, such as those where EPA believes
that a source cannot be operated w thout violating an increnent
or where construction will correct EPA's options in terns of
what BACT requirenents will apply to a source, an imedi ate
cease construction order under 8167 shoul d be issued and
construction should not be allowed to conmence or continue until
avalid permt is issued.

I n cases agai nst sources constructing pursuant to an invalid
permt the error is presunmed to have been the State’s.

Therefore, even though construction may be halted, no penalty is
appropriate unless the source is sonehow at fault or if the
source does not cooperate after the discovery of the violation.
For no-penalty actions, 8167 is an effective enforcenent tool.

C. Consent Decrees

In civil action filed under both 8167 and 8113, agai nst pre--
operational as well as post-operational sources, a likely
outcone of the actions will be consent decrees. Alow ng a

viol ating source to continue construction or conmence operation
under the provisions of a consent decree lies within the

di scretion of the court, though the court's decision can be
affected, of course, by the recommendati on of EPA and the
Departnment of Justice. The terns EPA shoul d seek in actions
under both 8167 and 8113 will vary according to the nature of
the violation and the tinme that will be required to correct it.

There are two type of situations in which consent decrees woul d
be appropriate. The first occurs when the source's violation
causes or contributes to levels of pollution that exceed those
al | oned under 8163 of the Act (which establishes the PSD
increnents). The other situation arises when the source's

viol ati on does not cause or contribute to increased |evels of
pol | uti on beyond those all owed by 8163.

When the pollution increnents established by 8163 woul d be or
are bei ng exceeded, EPA should imediately seek injunctive
relief to prevent the source fromstarting up or continuing in
violation of its emssion [imtations. EPA should determne the
nature of the violation and the amount of tine that will be
needed to correct it. The source should not be permtted to



comrence or continue operation until it is in conpliance through
enforceable emssion [imtations. To all ow comrencenent or
continuation of operation out of conpliance woul d defeat the
intent of the Act by sanctioning |levels of pollution in the PSD
area greater than those established by Congress as the naxi num
allowable limts.

If the source is exceeding or will exceed its own em ssion
[imtation but the increnent set forth in 8163 is not being or

will not be exceeded, EPA has nore flexibility in devising a
consent decree. Wiile it need not adhere to a strict rule of no
start-up until a source is in conpliance, the Agency still nust
take all necessary action to ensure that corrections are nade as
qui ckly as possible and nust not allow a source to comrence
operation unless start-up is-pursuant to a consent decree.

The actual terns of a consent decree will vary fromcase to
case. The only provisions that nust be contained in every decree
are a schedul e that requires conpliance as expeditiously as
practicable, nonitoring and reporting procedures, and a

stipul ated contenpt fine provision. These fines shoul d be
established at a level sufficiently high to ensure conpliance
with the terns of the decree. (Mre detail ed gui dance on
provisions to be included in consent decrees is contained in the
Cct ober 19, 1983 menorandum from Courtney Price, GwW 16.)

[11. Additional Enforcenent Renedies
A Cimnal Penalties Under 8113

Section 113(c) is avail able, where appropriate, against al
types of PSD violations, both pre- and post-operation.

Section 113(c) authorizes the Admnistrator to commence a
crimnal action to seek nonetary penal ties and/ or inprisonment
for know ng violations of applicable regulations and EPA orders.
The key requirenent is that the Admnistrator nust be able to
denonstrate that the violation was “know ng."

A distinction should be drawn between a source that refuses to
conply with applicable requirenents and one that nerely has
failed to conply. Refusal to neet any increnents of progress of
the final conpliance date of an admnistrative order or to meet
consent decree or permt requirenents should be considered for
crimnal referral to DQJ. If the source nerely is late in
conpl yi ng, however, crimnal penalties would not generally be
appropriate. Additionally, it is our belief that resort to
crimnal penalties does not preclude the initiation of
concurrent or subsequent civil proceedings for nonetary
penalties and/or injunctive relief. Questions concerning the



possibility of crimnal action should be referred to Peter
Beeson, Associ ate Enforcenent Counsel for Cimnal Enforcenent
(FTS 382-4543).

B. Nonconpliance Penal ti es Under 8120

By the terns of 8120, nonconpliance penalties can be assessed
whenever a source is in violation of an emssion |imtation,

em ssion standard, or conpliance schedul e under an applicabl e
SIP. These penalties are based upon the econom c benefit the
source has derived fromnonconpliance. Section 120 penal ties can
be assessed regardl ess of whether civil and/or crim nal
sanctions avail abl e under 8113 are al so sought. Mre di scussion
of the use of nonconpliance penalties appears in regul ations
publ i shed July 28, 1980 (45 FR 50086) .

I f you have a question about this guidance, please call Judy
Katz of the Ailr Enforcenent Dvision (382-2843) if it is a |egal
question or Rch Biondi of the Stationary Source Conpliance
Dvision (382-2831) if it is a technical question.



APPENDI X |

Penalty Policy for Violations of Certain dean Ar Act
Permt Requirenents for the Construction and/ or
Modi fication of Major Stationary Sources of Air Pollution

|. Introduction

EPA' s existing GQvil Penalty Policy, dated July 8, 1980,
applies inter alia, to stationary sources of air pollution
whi ch vi ol ate requi renents enforceabl e under Section 113 of the
A ean Air Act when such violations are the result of a failure
to nake capital expenditures and/or failure to enpl oy operation
and mai nt enance procedures whi ch are necessary to achi eve
initial conpliance. The Gvil Penalty Policy does not, however,
specifically address violations of permt requirenments rel ated
to the construction or nodification of major stationary sources
under the prevention of a significant deterioration (PSD)
program and the nonattai nment area new source revi ew program
(including the Ofset Interpretative Ruling and Section 173).

Thi s docunent outlines a penalty policy which applies to
certain permt-related violations of the AQean Air Act and is
intended to establish a nethod of calculating a m ni num

settl enment anount for such violations. The "Permt Penalty
Pol i cy" does not replace or limt the present GQvil Penalty
Policy in any way, but has been devel oped to deal with a

subj ect area not covered by the existing policy. As illustrated
by the follow ng exanples, the failure of a source to satisfy a
new source requirement may result in one violation subject to
this Permt Penalty Policy, and a second violation subject to
the Gvil Penalty Policy.

It is inportant to note that this Permt Penalty Policy is
intended to provide guidance on determning a m ni mumci vil
penalty settlenent figure, as opposed to penalty requests in
conplaints. As a general rule, civil conplaints alleging dean
Alr Act violations, including permt-related violations, should
al ways request the statutory maxi numpenalty of $25,000 per day
of violation. In addition, the policy is not intended to
suggest that civil penalties are the only, or even the prinary,
remedy where a source is in violation of dean Ar Act
requirenents. In such cases, a claimfor civil penalties is an
adj unct to seeking appropriate injunctive relief. Aclaimfor
coats shoul d al so be consi der ed.

It is also inportant to note that the policy outlined in this
docunent, like the Qvil Penalty Policy, is used to set a
mni num settlenent figure. Therefore, the penalty actually
negoti ated for can al ways be higher than the figure derived



through use of this Permt Penalty Policy.
II. The Permt Penalty Policy

The Permt Penalty Policy covers cases involving sources which begin
construction or operation w thout first obtaining the required PSD
permt, as well as those which construct or operate in violation of
such valid permts. Construction proceeding in conpliance with an
invalid permt is considered to be, in the context of this penalty
policy, construction without a permt. A prinmary notivation behind the
Permt Penalty Policy has been the recognition that econom c savi ngs
can be difficult to quantify when the violation involves permt

requi renents. The Permt Penalty Policy has been designed to provide a
met hod for determning a penalty anmount which will be sufficient to
deter illegal construction or other permt violations, and yet not be
to high as to be unreasonable or unrealistic.

The policy is built around use of a matrix for cal culation of the
m ni num settl enment anount. Construction in the absence of a permt or
inviolation of a permt has been assigned a scale of dollar val ues.
The matrix al so provides for the assessnent of an additional penalty
for certain specified violations of substantive permt pre-conditions
or requirenents. The appropriate dollar value for a violation is
dependent on an estinmate of the total cost of air pollution control at
those facilities of the source for which the permt is required. 3 This
value is then multiplied by the nunber of nmonths of violation. 4 When
there are nultiple permt violations, a penalty figure is calcul ated
for each violation and the individual penalty figures are added
together to produce one mninmumsettlenment figure. In those cases
where a source subject to a valid permt violates only the
requi renents of Section 173(1) and/or Section 173(3) (requirenents for
construction permts in nonattai nment areas) or the correspondi ng
requi renents under the Offset Policy, the appropriate penalty anmount
is determned by reference only to the matrix colum(s) citing the
viol ation(s).

The sum produced through use of the matrix-represents the m ni num
amount for which a case normally can be settled. However, it is
recogni zed that equitable considerations, including but not limted to
recal citrance, degree of environmental harm ° and l|ikelihood of success
shoul d the case be filed, nmay nake an increase or decrease in the
matrix figure appropriate. Simlarly, a source owler who agrees to
nmake approved expenditures for pollution control above and beyond
expenditures made to conply with all existing |egal requirenents nmay
reduce the anmount of the penalty owed. Any such additiona

expenditures designed as credits to satisfy or offset civil penalties
w |l be evaluated in accordance with the provisions of the QG vil
Penalty Policy. Regional Ofices wishing to nodify the figure
indicated by the matrix in consideration of the total equities
presented by a case or to reduce the penalty because of a credit



shoul d do so in accordance with the procedures discussed in Section
Il of this Policy.

It is recognized that there may al so be cases where the econom c val ue
of a violation covered by this policy is reasonably quantifiabl e.
Were the quantifiable econom c savings figure exceeds the penalty
anmount established by the attached natrix, the Regional Cfice should
negoti ate for the higher cal cul ated econom c savings figure rather
than the matrix figure.

The period of civil penalty liability will, of course, depend upon the
nature and circunstances of the violation. For exanple, if a source
has begun actual construction without a required permt or under an
invalid permt, the penalty period begins on the date the source began
construction and continues either until the source obtains a valid
permt or notifies the State or EPA that it has permanently ceased
construction and the project has been abandoned. ® A tenporary cessation
in construction does not stall the running of the penalty period. The
Agency may, however, consider mtigation of the calculated civil
penalty if a source ceases construction within a reasonable tine after
being notified the violation and does not resune construction until a
valid permt is issued. If a source violates a permt condition, the
period of penalty liability for purposes of calculating a settlenent
figure begins on the first date the violation can be docunented and
w |l cease when the violation is corrected.

[11. Procedure

Authority to approve mninumsettlenment figures cal culated for cases
covered by this Permt Penalty Policy rests with the Assistant

Adm ni strator for Enforcenent and Conpliance Monitoring. (Del egation
7-22-C). The Assistant Admnistrator has, in practice, called upon the
Associ ate Enforcenent Counsel for Air to review settlenent figures.
Therefore, an indication of the mninmnumsettlenent figure, including
an expl anation of the derivation of the figure obtained fromthe
matrix and any nodification of that figure based upon subjective
factors, should either be included in the litigation report covering
the Facility or should be forwarded by nenorandumto the Associate
Enf orcenent Counsel for Air.

If a case involves violations that are wthin the existing QG vil
Penalty Policy's coverage, as well as a permt-related violation, the
Permt Penalty Policy should be used to find the m ni numsettl ement
figure for the permt violation(s) and the Gvil Penalty Policy shoul d
be used to establish a penalty amount for the other violation(s).
These two figures shoul d be added together to produce an appropriate
overal | settlenment anount.



PERM T PENALTY PCLI CY MATR X
M N MUM SETTLEMENT PENALTI ES
(per nmonth of violation)

TOTAL GOST OF AIR
PCLLUTI ON CONTRCL
FOR NEW CR MXDI FI ED
SOURCE (: THOUSANDS)

 ess than 50-150 150-500 500-1, 500 1, 500-5, 000 5, 000-
15000 15, 000-50, 000 over 50.000

PSD SOURCES

CONSTRUCTI ON OR GPERATION WTHOUT A PERMT ORI N
VI CLATION CF A VALID PERM T

2,000 4,000 7,000 11, 000 16, 000 22,000 29, 000 37, 000
TOTAL GOST OF AIR
PCLLUTI ON CONTRCL

FOR NEW CR MXDI FI ED
SOURCE ( THOUSANDS)

A==
| NCREMENT EXCEEDED
7,000 11, 000 16, 000 22,000 29, 000 37,000 46, 000 56. 000
PART D OR OFFSET | NTERPRETATI VE RULI NG SOURCES

less than 50 50-150 150-500 500-1, 500 1;500-5000 5000
15, 000 15, 000-5Q 000 over 50, 000

CONSTRUCTI ON

OR CPERATI ON

W THOUT A FAILURE_ TO
PERM T CR SATI SFY

I N VI CLATI ON §173(1) CR

G- A VALI D CBTAI N
PERM T OFFSETS

2,000 5,000 9 , 000 14, 000 20,000 27,000 35,000 44,000
9,.000 14, 000 20, 000 27,000 35,000 44, 000 54, 000



65. 000

VI CLATI ON CF
SECTI ON 173( 3)
OR CONDI TI ON 2

5,000 9, 000

14, 000
20, 000
27,000
35, 000
44, 000
54, 000
(Add nunbers when mnul tiple categories apply)



EXAMPLE CASES

The follow ng hypothetical cases illustrate howthe matrix is used to
continue to calculate a mninumsettlenment figure.

PSD Source

On July 1, 1980, an existing major source began actual construction
of a nodification to its plywod nmanufacturing plant. The

nodi fication wll result in a significant net em ssion increase of
particul ate mater. The source had not obtained or filed for a PSD
permt as of the date actual construction began.

On July 2, 1980, EPA investigators discovered the construction during
a routine inspection of the plywod plant. The EPA Regional Ofice
determned that the nodification was subject to PSD revi ew and i ssued
a Notice of Violation on August 1, 1980. The NOV cited the PSD
regul ati ons and outlined possi bl e enforcenent alternatives.

The source received the NOV on August 5, 1980, and contacted the

Regi onal Ofice on August 10, 1980. On August 30, 1980, the Region
and the source held a conference at which the source stated that it
had not been aware of the need for PSD review and permtting prior to
construction. The source also stated that it would file an
application for review but that it would not cease construction
during the revi ew process.

On Cctober 1, 1980, the source filed a PSD application. During the
revi ew process the Region discovered that the source had no plans to
install pollution control device. The Region al so determ ned t hat

wi t hout BACT, the nodification’s particul ate em ssions would result
in an exceedance of the particulate natter increment in the source’s
area of inpact. The source, when informed of the BACT probl em
indicated it would install the necessary controls.

However, throughout the review process the source continued
construction of the nodification. On Decenber 1, 1980, the source
began operation of the nodified source without the required permt
and wi thout controls.

(n January 15, 1981, the source was issued a PSD permt. On February
28, 1981, the source ceased operation of the plywood plant to install
the pol lution control equipnent called for in the PSD permt. The
source resuned operation on March 15, 1981 in a manner consi stent
with the PSD permt conditions.

The penalty calculation for this exanple begins with an
assessnent of the total cost of sir pollution control equipnent
at the nodification. For purposes of this exanple, assune BACT
costs $140, 000.



Next, the type and nunber of matrix categories nust be
determned. In this exanple the source (1) began actua
construction without a permt, (2) operated the plant w thout a
PSD permt and (3) exceeded the growth increnment for particul ate
matter. Therefore, this source is subject to both of the col ums
of dollar val ues under the heading "PSD Sources."

In addition to the permt violations described above,
commencenent of operation prior to the installation of BACT
constitutes a separate violation subject to the Gvil Penalty
Policy. (The AQvil Penalty Policy should be used to determne an
additional appropriate mninumsettlenment anount for the period
of time the source operated wthout BACT.)

Onhce the type, nunber and dollar values of the penalty are
determned, these figures are multiplied by the nunber of nonths
in violation. The suns are then added together to produce the
matri x penal ty anount.

In this exanple, the source's period of construction w thout a
permt runs fromJuly 1, 1980, until the valid permt was issued
in January of 1981 (7 nonths). The period of operation at
variance with the BACT permt condition runs fromthe tine the
permt was issued in January 1981, to the date the source ceased
operation on February 28, 1981 (2 nonths). The source al so
exceeded the areas growth increment for particulate matter
during the period of operation fromDecenber 1, 1980, to
February 28, 1981 (3 nonths). 7

The matrix penalty figure for this source's PSD rel ated viol ati ons,
based on a $140,000 total cost of control estimate, is:

- for the 7 nonth period of construction w thout a permt,
7 x $4,000 = $28, 000

for the 2 nonth period of operation without a permt,
2 X $4,000 = $8, 000

- for the 3 nonth period of operation during which the increnent was
exceeded,
- 3 x $11,000 = $33, 000

- matrix penalty figure
- $28,000 + $8,000 + $33,000 = $69, 000

As noted in this policy, this figure represents a mni numsettl| enent
figure. EPA may, at any tine, negotiate for a higher settlenent
figure. Alower mninmumsettlenent figure nay al so be avail abl e
dependi ng on the circunstances of the particular case. See the



policy for procedures regarding possible reductions.

In addition to the permt violations described above, commencenent
of operation prior to the installation of BACT constitutes a
separate violation subject to the Gvil Penalty Policy. (The Qvil
Penalty Policy should be used to determne an additional appropriate
m ni nrum settl enment anount for the period of tinme the source operated
wi t hout BACT).

Section 173 or Ofset Policy Sources

On Decenber 1, 1980, a pl ywood nmanufacturing conpany began operation
of a nodification at its plant which is |located in a nonattai nment
area for particulate matter. The nodification is subject to Section
173 review permtting and, in fact, the source has obtained a valid
Section 173 permt fromthe State The permt specifies 1) that the
appli cant has denonstrated that all other najor stationary sources
owned or operated by the applicant in the State are in conpliance
with the Act, 2) what constitutes required LAER and 3) what offset
(internal) would be required to be obtained prior to start-up or
comrencenent of operati on.

In March of 1981, the Regional Ofice |earned that the source did
not install controls on a certain piece of process equi pnent and
therefore did not actually “obtain” the offsets as specified in the
State permt. On April 1, 1981, the Region issued an NOV for failure
to conply with the terns of the permt by not obtaining offsets
prior to start-up.. At an April 15, 1981, conference between EPA and
the source, the source agreed to neet the terns of its permt and to
certify conpliance. On May 15, 1981, the offsets were finally
obt ai ned.

In this exanple, the violation covered by the natrix is the source’s
failure to obtain the required offsets (because the source had
obtained the requisite permt and its only violation of the permt
consisted of a failure to obtain the offsets by start-up). The
failure to obtain of fsets, however, is covered by both the Permt
Penalty Policy (for the failure of the new source to obtain offsets
prior to start-up) and the Gvil Penalty Policy (for the failure of
the existing source to conply with the offset requirenent).

The calculation of the mninmumsettlenent figure in this case under
the Permt Penalty Policy begins with an assessnent of the total

cost of air pollution control equipnent at the nodification. For

pur poses of this exanple, assune LAER costs $110, 000. Since the
source operated fromstart-up on Decenber 1, 1980, until May 15,
1981, without the necessary offsets, the period of violation was six
nont hs. Under these circunstances the matrix yields a penalty figure
of $84,000. (6 x $14,000 = $84, 000).



As in the PSD exanpl e above, this matrix figure is a mni num
settlenment nunber. EPAis free to negotiate for a higher anount.
There is also the opportunity for a reduction of this figure based
upon t he surroundi ng circunstances in accordance w th the procedures
outlined in the policy.

The cal culation of a mninumsettlenent figure under the G vil
Penalty Policy is dependent upon the econom c benefit to the source
of delaying the capital costs necessary to satisfy the of fset
requirenent for a period of six nonths, and upon the other factors
set out in the policy. Because the offsets were obtained froma
facility owned by the new source a total mninmumcivil. penalty
settlenent figure is calcul ated by addi ng the anounts obtai ned under
the Permt Penalty Policy and the Gvil Penalty Policy. (If the
offsets were obtained froma facility not owned by the new source,
once the offset is established and nade part of the SIP the existing
source is subject to the anount cal cul ated under the civil Penalty
Policy added to the anmount cal cul ated under the Permt penalty
Pol i cy) .



APPENDI X 11

UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
Washi ngt on, DC 20460

DEC 18 1978

MEMORANDUM

SUBJECT: Interpretation of “Constructed” as it Applies to
Activities Undertaken Prior to |Issuance of a PSD
Permt

FROM D rector
D vision of Stationary Source Enforcenent

TO Enforcement D vision Directors
Regions |-X

Al r and Hazardous Materials Dvision Directors
Regions |-X

The issue addressed in this nmenorandumis where on the
conti nuumfromplanning to operation of a nmajor emtting
facility does a conpany or other entity violate the PSD
regulations if it has not yet received a PSD permt. (It is
assuned here that such a permt is required by the PSD
regul ations.) This question has arisen several tines in
particul ar cases and general gui dance now appears necessary.

The statute and regul ati ons do not answer this question. The
Aean Air Act states sinply that, “[nJo major emtting
facility... may be constructed... unless (1) a permt has
been issued... [and various other conditions have been
satisfied]. “Section 165(a). Smlarly, the PSD regul ati ons
state that, [n]o major stationary source or najor

nodi fication shall be constructed unless the [various PSD
requirenents are nmet]. 40 CFR 52.21(i)(1), 43 FR 26406.
Construction is defined in the regul ations as fabrication,
erection, installation, or nodification of a source. 40 CFR
52.21(b)(7), 43 FR 26404. This accords with section

169(2) (O of the Act, but it does not explicitly answer the
guestion posed above. To our know edge, the legislative
history of the Act does not treat this issue. Thus the term
“constructed” seens to be open to further interpretation by
EPA.

Commrencenent of construction is quite specifically defined in



both Section 169(2)(A) of the dean Ar Act and 40 CFR
52.21(b)(d), 43 FR 26404. However, that definitionis for the
pur pose of deciding the threshold question of the applicability
of the PSD regul ati ons. Therefore, we are not bound by it in
deci ding what activities may be conducted prior to receiving a
necessary PSD permt.

DSSE s response to date has been that the permtting authority
shoul d nake the determ nation on a case-by-case basis, after
considering all the facts of the individual situation. For
exanple, we said that site clearing mght be inappropriate for
a source proposed to be constructed in a heavily forested O ass
| area, but perinissible for a source proposed to be
constructed on a junk-strewn lot in a heavily industrialized
dass Il area.

After consulting with the Ofice of General Counsel, we are now
anending this policy in order to mnimze tbe admnistrative
burden on the permtting authority and to adopt what we believe
now to be the better legal interpretation. The new policy is
that certain limted activities will be allowed in all cases.
These al |l owabl e activities are planning, ordering of eguipnent
and naterials, site-clearing, grading, and on-site storage of
equi prent and materials. Any activities undertaken prior to

i ssuance of a PSD permt would, of course, be solely at the
owner's or operator's risk. That is, even if considerable
expense were incurred in site-clearing and purchasing

equi prent, for exanple, there would be no guarantee that PSD
Permt would be forthcom ng.

Al on-site activities of a permanent nature ainmed at

conpl eting a PSD source which a permt has yet to be obtained
are prohi bited under all circunstances. These prohibited
activities include installation of building supports and
foundati ons, paving, |aying of underground pipe work,
construction of permanent storage structures, and activities of
simlar nature.

The new policy has several advantages. First, it will be easy
to admnister, since case-by-case determnations will not be
requi red. Moreover, it assures national consistency and permts
no abuse of discretion. Finally, it appears to be the nost
legally correct position. The policy has the undeni abl e

di sadvantage of allowi ng a good deal of activity at sites which
may be highly susceptible to environnental inpact. W feel that
on bal ance, however, the advantages of the policy outweigh the
di sadvant age.

If you have any questions, please feel free to contact David
Rochlin of ny staff, at 755-2542.



[ Si gnat ur €]
Edward E. Reich

cc: Peter Wckoff, OCC
R chard Rhodes, QAQPS

Li nda Murphy, Region |
Ken Eng, Region II

Jim Sydnor, Region |11
Wnston Smth, Region IV
Steve Rothblatt, Region V
Don Harvey, Region VM
Bob Chanslor, Region VI
Dave Joseph, Region VI
Bill Wck, Region I X

M ke Johnston, Region X



UNI TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
April 28, 1982

MEMORANDUM

SUBJECT: Federal Enforceability under PSD

FROM Kat hl een M Bennett

Assistant Admnistrator for Air, Noise and Radiation
TQO Drectors, Ar Waste Managenent D vi sions

Regions, -1V, IV, X

Drectors, Ar Managenent D vision
Regions V and | X

This menmorandumis pronpted by a request for clarification of the
status of the requirenent that to be accountabl e under PSD for

of fset and applicability purposes, emssion [imtations nust be
federal ly enforceabl e.

On August 7, 1980, EPA published anendnents to the PSD and non-
attai nnment regul ati ons whi ch included a provision that em ssion
[imtations nust be Federally enforceable in order to be taken into
account for offsets or applicability purposes. The anendnents went
on to define federally enforceable as: all limtations and condition
whi ch are enforceable by the Admnistrator, i ncl udi ng those
requi renents devel oped pursuant to 40 CFR parts 60 and 61
requirenents within any applicable State I nplenentation Pl an, and
any permt requirenments established pursuant to 40 CFR 52.21 or
under regul ations approved pursuant to 40 CFR 51.18 and 40 CFR
51.24. (40 CFR 52.21(5)(17))

Under a petition for reconsideration of the August 7 rules, which
was submtted by several parties, the concept of Federally
enforceable limtati ons was chal | enged. The petitioners mnai ntai ned
that the requirenent of Federally enforceable limtations was
unnecessary.

The Agency decided to reconsider the requirenment of federally
enforceable emssion [imtations. In addition to reconsidering the
i ssue, EPA tenporarily stayed the federally, enforceable

requi renents (see Federal Register, July 15, 1981). The stay
expired an Cctober 5, 1981 and the Adm nistatrator declined an
extension of the stay, thus once again requiring federally
enforceable emssion [imtations .

At the present tine, the amendnents, as published on August 7,



1980, are in effect and binding. The definition of federally
enforceable still stands: emssion |imtations nust be federally
enforceable in order to be taken into account for offsets or PSD
applicability. As to the definition of federally enforceable, the
Agency continues to nmaintain the position that operating permts
not incorporated into a SIP under an approved general bubble rule
are not federally enforceable.

During the past six nonths the Agency has been in the process of
negoti ating a settlenent of the industry challenges to the August
7, 1980 amendments, including the issue of Federal enforceability.

The Agency has offered a settl enment proposal, which has been
accepted by the industry petitioners, that woul d change the
federal |y enforceabl e concept. EPA has agreed to propose accepting
emssion limtations as creditable to the extent that they are
enforceabl e by ether Federal, State or local jurisdictions. The
word federally woul d be dropped fromthe term .federally
enforceable as used in the regulations. At the sanme tine the term
enforceable will be defined as enforceabl e under Federal, State,
or local |aw and discoverable by the Adm nistrator and any ot her
person. This change will nost likely have the result of making
operating permt acceptable for offsets and applicability.

Changes in Federal enforceability, as well as other changes that
result fromthe settlenent agreenent, nust go through genera

rul emaki ng procedures. Rul enmaking procedure will follow the
outline in the February 22, 1982 settlenment agreenent. The

rul emaki ng may al so i nclude sone type of grandfathering provision
for the period of the tenporary stay. The grandfathering

provi sions may focus on the commencenent of construction during
the period of the stay.

Pl ease note that until the rul emaki ng processes are conpl eted the
existing rules are still in effect. If any specific problens
concerning Federal enforeceability and applicability arise,
questions should be referred to Ed Reich at 382-2807.

1. Senator Muskie noted this continui ng Federal enforcenent
obligation. He stated: “[o]nce the State adopts a permt process
in conpliance with this provision, the Environnmental Protection
Agency role is to seek injunctive or other judicial relief to
assure conpliance with the law.” 123 Cong. Rec. S 9169 (daily
ed. June 8, 1977) (remarks of Senator Miskie). Senator Miskie’'s
reference to “injunctive or other judicial relief” should not be
construed as precluding resort to an admnistrative order
nmechani sm Such an interpretation would conflict with the clear
wor ki ng of 8167. Rather we believe that Senator Miskie’'s
reference to “ other judicial relief” provides clear support for
the proposition that EPA nay resort to the civil and crim nal
penalties provisions of 8113(b) and (c).



2.Even if the source has derived no economc benefit by
installing the nonconformng equi prrent, EPA still should seek
penal ti es under 5113(b). The Penalty Policy provides for other
factors which guide the choice of penalty figures. In addition,
EPA has pronul gated a specific guideline for permt violation
penalty settlenents. That guideline is contained in Appendix | to
t hi s gui dance. The gui deline was issued on February |, 1981, by
Jeffrey MIler, then Assistant Admnistrator for Enforcemnent.
Appendi x | updates the 1981 guideline to reflect organizati onal
changes, and to el aborate upon sone of the exanpl es.

3. "Total cost of air pollution control” should include, where
rel evant, pollution control equi pment costs, design cost
operation and mai ntenance costs, differential cost of conplying
fuel v. nonconplying fuel, and other costs pertaining to adequate
control of the new source. Total cost is to be determ ned by

exam nation of what woul d have been required as BACT (for a PSD
violation) or LAER (in the case of an Ofset Policy or Part D
violation). Wen construction is done in phases, the operative -
amount is the total cost of air pollution controls for the entire
proj ect .

4. Mont h- by-nonth accrual . If penalties are selected for

pur poses of conveni ence and for consistency with the Qvil
Penalty Policy Any fraction of a nonth in violation is counted as
a full nonth of violation unless circunstances present a case for
mtigation of this rule.

5. E.g., significant consunption of a PSD increnment by a source
that has not received a permt, violation of a dass increnent or
serious aggravation of a nonattai nnent problem

6. The period of liability is not to be confused..wth the
period of continuing violation for Section 113 notice of
violation (NOV): purposes. A source which constructs w thout a-
valid permt is in: continuing violation of the dean A r--Act
for NOV-purposes until it receives a valid permt or it

di smantl es" the new construction.

7. It is inportant to note that sone of the considerations
detailed in the matrix do not necessarily track the statutory
provi sions regarding viol ations. For exanple, there is no dean
Alr Act provision which nakes increnment exceedance, in and of
itself, a violation by an individual source. (The SIP nust
protect the increnment. The nethod used is PSD review with permt
condi tions such as BACT fuel use limtations, etc.) However, as a
consi deration of environmental harm and in considering the
seriousness of the violation ff a source operates and thereby
violates a States increnent due to failure to go through PSD
review as or when required, an added penalty is appropriate.



